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Copyright reform in the Enterprise and Regulatory Reform Bill – 
briefing (prepared Jan 2013) 

 
This briefing addresses the points raised in relation to the copyright clauses (clauses 
65 to 69) in the Enterprise and Regulatory Reform Bill (ERRB) at the Bill’s House of 
Lords 2nd reading (November 14th 2012) 
 
The need for reform 
 

“Clauses 65 to 69 set out the updating of copyright law to, I hope, bring it into 
the 21st century a mere decade after it started”.  Baroness Brinton 

 
Current copyright law pre-dates the digital revolution.  Our Alliance supports the 
amendments to the Enterprise and Regulatory Reform Bill implementing Professor 
Hargeaves’ recommendations, which: 
 

 embrace technological developments  

 achieve more balanced copyright laws 

 protect both private and public interests  
 
A balanced copyright framework 
 

“I thoroughly approve of what the Government are doing. They have got the 
balance pretty well right”- Lord Lucas 
 
“While it is vital to protect the rights and payments to authors and producers 
of copyrighted material…we also need to recognise that users of copyrighted 
material face difficulties under the present structures, especially universities, 
museums and libraries. The proposals outlined here will make it easier for 
them, especially the proposals on orphan works-where it has not been 
possible to trace the copyright holders-and to create a system of extended 
collective licensing” - Baroness Brinton 
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UK libraries, archives and museums play a big economic role, generating up to 
£1.2bn every year1. Much of this depends on copyright law. Our institutions uphold 
the rights of copyright holders whilst facilitating access for users. A balanced 
copyright framework is essential, not only to encourage and remunerate the creators 
who produce the material accessible in libraries and archives, but also to place 
appropriate value on the users of copyright material, since rights owners are also 
users. Both sides of the scale are necessary for creativity, innovation and growth.  
Adequate exceptions and limitations are essential for our institutions to provide an 
effective service to researchers, and indeed other creative people, and to preserve 
valuable cultural, historical and research material. 
 
Evidence driving policy 
 

“I am deeply suspicious of any attempt to extend copyright protection and I 
require a better justification for it than we have yet received” Lord Whitty 

 
Recent changes to the copyright framework have concentrated on law enforcement 
at the expense of the value to the economy and society of exceptions and limitations 
in copyright law. The Hargreaves Review of Intellectual Property and Growth, which 
led to the Digital Opportunity report, is commendable in terms of its evidence-based 
approach.  A key theme of the Hargreaves Review was a need for transparent 
reliance on evidence as a basis for policy on intellectual property.  Rights owners 
may feel threatened by the growth of new media and by the volume of infringing 
activity, especially online, but it is wrong to assert that rebalancing the framework will 
encourage the theft of the property of rights owners.  
 
The impact of reform on the creative industries 
 

“In short, we fear that these provisions will threaten the success of British 
creative businesses large and small, reduce their ability to make a living from 
their work and thereby put into question the UK's proud position as the world's 
leading home for the creative industries” - Baroness Buscombe 

 
The creative industries are vital to the UK economy.  It has been asserted that 
modernising UK copyright law along the lines that Hargreaves recommended will 
damage the industry. We believe that the opposite is true. 
 
Creativity depends on access to knowledge and to other peoples’ ideas and this is 
mainly achieved through access to and use of works protected by intellectual 
property.  All innovators and creators of works are also users of information 
embodied in the works of others.   An unbalanced copyright framework reduces 
access to information, a policy outcome which helps no one. 
 
 
 

                                                           
1
 Collections Trust (2009). What can the UK culture sector do for Digital Britain? A response to the 

Digital 
Britain Interim Report on behalf of museums, archives and libraries 
http://www.collectionstrust.org.uk/collectionstrust/assets/File/001186.pdf 
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Power to change exceptions: copyright and rights in performances (clause 66) 
 

 Copyright exceptions 
 

We are keen to see changes to copyright exceptions, but recognise that they will 
mostly occur under the existing powers under the European Communities Act, not 
under the powers in the Bill. 
 
Users’ liberties are enshrined in exceptions and limitations to copyright, which in this 
digital age are fundamental to the economic growth of some industry sectors, to 
innovation, and to the social and educational needs of citizens.  Indeed there is an 
overwhelming body of evidence to suggest that copyright exceptions contribute 
significantly to economic growth; this was reported at length in one of our earlier 
submissions2 
 
The exceptions to copyright law have been narrowed over the last 20 years (notably 
by the Information Society Directive), while the rights for rights owners have been 
strengthened (for instance by the extension of the copyright term to life plus 70 years 
and by the introduction of new rights for rental and lending).  We therefore endorse 
proposals to widen copyright exceptions with a view to modernising and opening 
them up to the maximum degree allowed under EU law and our international treaty 
obligations.  This includes allowing limited private copying, and widening the 
exceptions for non-commercial research and for preservation copying in libraries and 
archives so that they apply to all kinds of copyright work.  
 
Rights owners often claim that limitations and exceptions are rendered unnecessary 
by the existence of licensing schemes. They forget that many copyright works are 
not and in some cases could not be covered by licensing schemes. There is, for 
instance, no scheme for unpublished literary works (such as private letters) nor one 
for private films. Archives and library special collections have no choice but to rely on 
exceptions in order to provide a service to the public. 
 
Section 42 of the CDPA permits a library or archive to make a preservation copy of a 
literary, dramatic or musical work. Without an extension of this exception to cover 
artistic works, sound recordings and films these types of works will not only spend at 
least the next thirty years with restricted access, but the physical format of the works 
themselves can pose a threat to the health and safety of those working on and 
around them. Waiting until copyright expires also dramatically increases the cost of 
preservation, as the expertise, techniques and hardware required become rarer and 
more expensive.  In a digital world, libraries and archives must also be able to 
reformat their digital collections repeatedly as technology advances.  
 
Without extensions of Section 29 (fair dealing for the purposes of private study or 
non-commercial research) and Sections 38, 39 and 43 (copying of works by 
librarians and archivists) of the CDPA to include films, sound recordings and 
broadcasts, researchers, particularly in the humanities, will continue to be unable to 
make copies of material held in libraries and archives that is essential to their 
research.   

                                                           
2
 http://tinyurl.com/cf5durn, pp2-4 

http://tinyurl.com/cf5durn
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“I reassure [Lord Low] that we do not intend to use Clause 66 to narrow or 
remove the exceptions for visually impaired people provided by the Copyright 
(Visually Impaired Persons) Act 2002. The Government recently consulted on 
whether to widen these exceptions so that they would benefit more disabled 
people. We will issue our response to the consultation soon. The Government 
strongly support international negotiations on a treaty of copyright exceptions 
for visually impaired people, which we hope will be agreed by 2013”. – Lord 
Marland 

 
We were very pleased to hear Lord Marland’s assurances that the Government has 
no intention to use Clause 66 to narrow or remove the exceptions for visually 
impaired people provided by the Copyright (Visually Impaired Persons) Act 2002.  
We strongly support the Government’s proposal to widen these exceptions to benefit 
more print disabled people. The exceptions should be expanded to cover all types of 
work and the right to apply audio description, sub-titles and captions to all relevant 
formats should be permitted. 
 

“Clause 66 would pave the way for statutory instruments to enable widespread 
free usage of copyright material” - Lord Grade of Yarmouth 

 
The enormous public benefit from the adoption of broader copyright exceptions 
would outweigh the minimal impact on rights holders. International treaties forbid 
exceptions which harm rights holders and the revised exceptions would have to be 
framed accordingly. It has been asserted that clause 66 would enable widespread 
free usage of copyright material. That is an exaggeration.  
 
Power to reduce duration of copyright in transitional cases (clause 67) 
 
We would like to point out the limitation of the clause to ‘existing works’. Existing 
works are defined (see Bill clause 67(3), new subsection (4)) in schedule 1 to the 
Copyright Designs and Patents Act 1988 as works existing before the 
commencement of that Act on 1 August 1989 (see para 1(3) of that schedule).  
 
Our interest is in the term of copyright for unpublished works.  The particular 
provisions that are affected are: 
 

 para 12(3)(b), unpublished anonymous works 

 para 12(4), unpublished literary, dramatic and musical works, unpublished 
engravings and unpublished photographs taken after 1 June 1957; and 

 para 12(5), unpublished sound recordings and films. 
 
The significant point about all these provisions is that they give a fixed term to the 
end of the year 2039 (50 years after the Act came into force in 1989), regardless of 
the age of the work or the date of death of the author. The result is that unpublished 
works, including a high proportion of the contents of many archives and libraries, 
which are hundreds of years old are, absurdly, still in copyright.   
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If the House of Lords considers that there is confusion over the purpose of this 
clause as it relates to unpublished material, we would be content to see it amended 
to make plain that: 
 

 it applies only to the 2039 provisions; and 

 the 2039 term is to be replaced in each case by the standard term (based on 
life plus 70 years). 
 

The result for unpublished works of the introduction of this clause will be to bring the 
UK’s copyright terms more closely into line with the harmonised regime across 
Europe, as intended by the Term Directive. Without this change, the UK will not have 
implemented the directive fully for another 25 years.  
 

“Are the Government seriously proposing that unpublished works by Robert 
Graves, who died in 1985, or Christopher Isherwood, who died in 1986, should 
be prematurely thrust into the public domain and the owners of these rights 
summarily deprived of them?” - Lord Clement-Jones 

 
The answer to Lord Clement-Jones’s question is ‘no’.  Clause 67 applies only to the 
2039 provisions and is replaced in each case by the standard term (based on life 
plus 70 years), so all unpublished works by Graves and Isherwood will remain in 
copyright until 2055 and 2056 respectively (i.e. until 70 years after their deaths).    
 
Clause 68: Licensing of copyright and performers’ rights 
 

 The licensing of orphan works  
 

Clause 68 (new section 116 of the Copyright, Designs and Patents Act 1988 
(CDPA))  
 
The new CDPA s.116A enables the licensing of orphan works by an independent 
body for non-exclusive, commercial as well as non-commercial use.  The 
independent body will also check diligent search.    
 

“As the Hargreaves review pointed out in 2011, a system to allow people to 
access, preserve and use works where no author can be traced has the 
potential to open up what he called a "treasure trove" of material. This is of 
particular interest to universities, libraries and museums” - Baroness Warwick 
of Undercliffe 

 
Given that the term of copyright for most published works is the life of the author plus 
70 years, finding the author of a forgotten or abandoned work can often prove 
impossible. In order to reproduce, display or digitise the work many libraries and 
archives must adopt risk management strategies as to whether or not the original 
author of the work will come forward.  
 
We strongly support moves on orphan works, which have long been a complex and 
unresolved issue in libraries and archives in particular. 
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Below we address some of the concerns and questions raised about these 
provisions: 
 

“The major question on orphan works is why we are going further than the EU 
orphan works directive which EU countries have to implement within two 
years of this September” - Lord Clement-Jones 

 
The Orphan Works Directive was adopted on October 4th 2012.   
 
The Directive provides an exception to copyright for the purpose of cultural and 
educational uses by public institutions. Unlike clause 67 of the ERRB, it is not a 
licensing solution, so does not give income to revenant owners.   
 
The Directive also fails to address the issue of mass digitisation, since it requires a 
diligent search to be carried out for each individual copyright work embedded in 
another (for example, images within a book). The requirement for this type of diligent 
search makes the Directive's provisions impractical to apply in the case of large 
digitisation projects and as a result there will be little incentive for institutions to 
undertake mass digitisation of works of uncertain copyright status. 
 
The stripping of metadata from photographs 
 

“Metadata stripping [is] is at the root of so much concern among image rights-
holders” - Lord Clement-Jones 

 

We agree with authors and creators that no attribution data should be stripped from 
copyright works and we understand and share their concerns over this practice. It is 
illegal to undertake such stripping under Sections 77 and 103 of the CDPA, but we 
are aware that it does still happen. 
 
We suggest that, until low- or zero-cost, rapid and easily implemented solutions to 
unauthorised metadata stripping can be found, photographic images originated 
digitally should be excluded from the orphan works provision as an interim measure 
to secure passage of the provision generally. 
 

 Extended Collective Licensing (ECL) 
 

Clause 68 (new CDPA section 116B)  
 
The new CDPA section 116B allows the Secretary of State to authorise, by 
regulation, collecting societies to operate extended collective licensing (ECL) 
 

“The Bill also establishes provisions for extended collective licensing, which 
is an important counterpart to the measures on orphan works and will make it 
easier to clear rights to use or digitise large volumes of work. I congratulate 
the Government on bringing forward these measures and urge colleagues to 
support them” - Baroness Warwick of Undercliffe 
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We welcome provisions to introduce ECL as this will assist with matters such as 
mass digitisation of material held in libraries and archives.  
 
Below we address some of the concerns and questions raised about these 
provisions: 
 

“The industry concerns and economic ramifications being raised are that 
content will be licensed by ill-regulated bodies …  

Companies [will] spring up in what I might dare call a "copyright Wild West" to 
appropriate and license other companies' content”- Baroness Buscombe 

 

Safeguards attached to ECL will have to be rigorous to ensure a fair balance 
between the rights of users and copyright holders.  The ability of a collecting society 
to operate an ECL will essentially extend the de facto monopoly powers of such 
organisations. We welcome provisions to regulate the activities of all collecting 
societies. Regulation is the norm in nearly all other European countries as well as 
other common law countries such as Canada and Australia. 

As set out in the Government’s Consultation on Copyright (pp35-36) collecting 
societies will only be able to successfully apply to operate an ECL scheme if they 
meet a number of criteria.  

Specifically, a collecting society will be required to demonstrate that:  

 It is significantly representative of rights holders affected by the scheme. 

 it has the support of its members for the application. 

 it has in place a code of conduct, to ensure minimum standards of 
governance, transparency and protection for non-member rights holders.  

 
We fully support these measures and firmly believe that there needs to be in place a 
transparent, simple and clear procedure for rights holders to opt out of an ECL 
scheme. 
 
 

“[A] commercial model for optional collective licensing already exists” - 
Baroness Buscombe  

“The beneficiaries are likely to be companies such as Google and other 
international corporations” - Lord Grade of Yarmouth 

 

Several successful collective licensing systems are indeed already in place. 
However, ECL enables certain types of material to be utilised in ways that are 
currently unfeasible. For example, large scale digitisation projects, often undertaken 
by public sector bodies such as libraries, will be made possible. Small scale projects 
will also benefit.  The Seeking New Landscapes study found that a diligent search for 
a relatively small number of books took on average 4 hours per monograph (Please 
see attached briefing dated November 2012).  
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The Copyright Hub  
 

“Is ECL not obviated except, perhaps, for orphan works, now that a more 
streamlined clearance system is being designed through the new copyright 
hub?” - Lord Clement-Jones 

 

We broadly welcome Richard Hooper’s proposals for a Copyright Hub.  The Hub 
would enable the registering of rights by rights holders and would become a 
marketplace for licensing of material. It would also be a useful resource for verifying 
whether or not a work is an orphan. The proposal for free copyright education 
available through the portal is also welcome.   

However, the Copyright Hub does not obviate the need for ECL. It is not suitable for 
the large-value licence transactions required for the mass digitisation of collections. 

 

ECL should be opt-in not opt-out 
 

“Any new system should be opt in only” - Baroness Buscombe 

 
There are gaps in the current arrangement for collective licensing that hinders use of 
some works.  A sizeable number of rights holders and works are excluded from CLA 
licences, for example.  Under an ECL scheme, unless the rights holder has 
exercised their right to opt-out of the ECL system, collecting societies would be able 
to license confidently with a minimal risk of there being a right or a work not being in 
their repertoire.  Simultaneously, users would be able to obtain licences for the use 
of an increased number of works from one body. 
 
As stated above, we firmly believe that the opting out process has to be clear and 
transparent to protect non-members. 
 
 


