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Introduction 

 

The UK should definitely intervene in this case in order to safeguard 
government policy on e-lending. The DCMS’ Independent Review of E-Lending in 
Public Libraries in England (the Sieghart Review)1 recognised that remote access to 
library collections is integral to the concept of e-lending.  The Libraries and Archives 
Copyright Alliance (LACA) and The Chartered Institute of Library and Information 
Professionals (CILIP) firmly believe that all supply models should allow for remote 
downloading for e-lending in addition to on-site access and we support authors’ 
claims that Public Lending Right (PLR) should be extended to remote e-loans by 
public libraries. This is in line with the UK government’s position outlined in its 
response to the Sieghart Review.2  In its 2015 General Election Manifesto the 
Conservative Party pledged to assist libraries “in embracing the digital age by 
working with them to ensure remote access to e-books, without charge and with 
appropriate compensation for authors that enhances the Public Lending Right 
scheme”.3   We hope that concerns as to the compatibility of remote e-lending with 
the Information Society Directive (2001/29/EC) can be addressed. 
 
Remote e-lending is essential if libraries are to continue to be an integral part of a 
networked society, promoting the digital skills necessary for full participation in the 
21st century.  Through lending and e-lending libraries promote reading and learning, 

                                                           
1DCMS (2013) Independent Review of E-Lending in Public Libraries in England 
https://www.gov.uk/government/publications/an-independent-review-of-e-lending-in-public-
libraries-in-england 
2 DCMS (2013) Government Response to the Independent Review of E-Lending in Public 
Libraries in England https://www.gov.uk/government/publications/an-independent-review-of-
e-lending-in-public-libraries-in-england 
3Conservative Party Manifesto, 2015, pp41-42 https://www.conservatives.com/Manifesto 



 

2 
 

2 of 4 

thereby contributing to key policy objectives in the UK and Europe, such as the 
creation of educated, literate and articulate individuals and communities that can 
better support themselves and foster discovery, creativity and culture.  

 

CJ case: C-174/15: Vereiniging Openbare Bibliotheken  

We have received notification of a new case referred to the Court of Justice of the 
European Union (CJEU): C-174/15: A request for a preliminary ruling in a case which 
concerns E-lending and copyright. The referring Court asks whether “lending” in the 
Directive includes making digital copies of various books available for users to 
download in such a way that the downloaded copy becomes unusable after a certain 
period and during that period the original copy cannot be downloaded by others.    

The following questions have been referred for a preliminary ruling:  

1.    Are Articles 1(1), 2(1)(b) and 6(1) of Directive 2006/115 to be construed as 
meaning that ‘lending’ as referred to in those provisions also means making 
copyright-protected novels, collections of short stories, biographies, travelogues, 
children’s books and youth literature available for use, not for direct or indirect 
economic or commercial advantage, via a publicly accessible establishment:  

-       by placing a digital copy (reproduction A) on the server of the establishment 
and enabling a user to reproduce that copy by downloading it on to his/her own 
computer (reproduction B), – in such a way that the copy made by the user when 
downloading (reproduction B) is no longer usable after a limited period, and  

-       in such a way that other users cannot download the copy (reproduction A) on to 
their computers during that period?  

 
Answer 
 
Yes. Libraries accessible to the public must be permitted to lend the materials in 
their collections (including copyright-protected novels, collections of short stories, 
biographies, travelogues, children’s books and youth literature available for use, not 
for direct or indirect economic or commercial advantage), regardless of format, for a 
limited period of time to their patrons. Lending under Articles 1(1), 2(1)(b) and 6(1) of 
Directive 2006/115 includes e-lending copyright protected digital materials under the 
conditions described in Q1.  
 
In the case of public libraries, under Directive 2006/115 Art 1(2)(b) the e-lending 
could be made subject to Public Lending Right (PLR) remuneration to authors. 
 

2.    If Question 1 is to be answered in the affirmative: does Article 6 of Directive 
2006/115 and/or any other provision of EU law preclude Member States from 
imposing on the application of the restriction on the lending right included in Article 6 
of Directive 2006/115 a condition that the copy of the work made available by the 
establishment (reproduction A) must have been brought into circulation by an initial 
sale or other transfer of ownership of that copy within the European Union by the 
rightholder or with his consent within the meaning of Article 4(2) of Directive 
2001/29?  

 

http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=C-174/15&td=ALL
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Answer 
 
Yes. As long as the acquisition is lawful, Member States should not impose 
restrictions. Directive 2006/115 Art. 6 must be applied in the spirit of the Directive as 
a whole. In the application of the restriction on the lending right included in Art. 6, 
that Article does preclude Member States from imposing a condition that the copy of 
the work made available by the establishment (reproduction A) must have been 
brought into circulation by an initial sale or other transfer of ownership of that copy 
within the EU by the rightholder, or with his consent, within the meaning of Article 
4(2) of Directive 2001/29. 
 
Directive 2006/115 furthermore provides in Articles 1 and 9 that the method of 
distribution can be “otherwise” than by sale and that it does not affect lending right. 
Therefore, the distribution method cannot itself affect the ability for publicly 
accessible establishments to lend. 
 

3.    If Question 2 is to be answered in the negative: does Article 6 of Directive 
2006/115 lay down other requirements for the source of the copy (reproduction A) 
provided by the establishment, for instance the requirement that the copy was 
obtained from a lawful source?  

 
Answer 
 
As stated in answer to Q2 above, Directive 2006/115 Art. 6 must be applied in the 
spirit of the Directive as a whole. The Directive is silent about the source of copies of 
materials obtained by publicly accessible libraries. Obtaining the copy from a lawful 
source is an absolute prerequisite for libraries. However, because publicly 
accessible libraries not only purchase materials and/or purchase access to e-
materials by subscription, but also receive significant donations of works from a 
variety of lawful sources, the source of the work must not be limited to having been 
brought into circulation by an initial sale or other transfer of ownership of that copy 
within the European Union by the rightholder, or with his consent within the meaning 
of Article 4(2) of Directive 2001/29. 

 

4.    If Question 2 is to be answered in the affirmative: is Article 4(2) of Directive 
2001/29 to be construed as meaning that the initial sale or other transfer of 
ownership of material as referred to in that provision also means making available 
remotely by downloading, for use for an unlimited period, a digital copy of copyright-
protected novels, collections of short stories, biographies, travelogues, children’s 
books and youth literature?  

 

Answer 

 

Yes. Should the Court give an affirmative answer to Q2, it follows that the answer to 
Q4 should also be in the affirmative.  
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It is perverse to create copyright silos based solely on format. In its amendments to 
the CDPA in 2014, the UK government ensured that the application of many of the 
exceptions and limitations on which library, archive and educational and research 
establishments and their users rely shall apply to works in e-formats. Thus it is in the 
UK’s interest that it is recognised in Europe that libraries may use the digital copy 
(reproduction A) for all the uses permitted by exceptions and limitations provided by 
EU Directives, including making it available for lending as stated in our Answer to 
Q1. 
 
The transfer of ownership referred to in Q4 must be about transfer of ownership of 
the material to the library that has either (1) lawfully purchased a copy of the 
material, or (2) lawfully purchased access to the material, or (3) received a lawful 
donation of the material. The subsequent lending of that material by the library to its 
users, by means of remote downloading of that material by library patrons for their 
use for a limited period, would not transfer ownership to the library patron. The 
process is e-lending and would be covered by the definition of lending in Directive 
2006/115 Art.1(2)(b). As we said in our answer to Q1, lending must include e-lending 
a digital copy of copyright protected works (i.e. novels, collections of short stories, 
biographies, travelogues, children’s book and youth literature). 
 
 
 


