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Copyright reform in the Enterprise and Regulatory Reform Bill – Briefing 
 
Clause 68 and Schedule 21 in the Enterprise and Regulatory Reform Bill implement 
Professor Hargreaves’ recommendations to reform copyright licensing.  
 
The Libraries and Archives Copyright Alliance (LACA)1 welcomes these 
amendments as this will encourage economic growth and enable the sectors that 
LACA represents to achieve their full potential with regard to supporting learning and 
research. 
 
The Extended Collective Licensing provisions in Clause 68 are designed to deal with 
orphan works of commercially produced material, whereas the orphan works 
licensing provisions will cover works that generally were not commercially published 
and whose rights holders are generally outside the classes of people and 
organisations generally represented by collecting societies. 
 
The relevant amendments: 
  
Clause 68 (new section 116 of the Copyright, Designs and Patents Act 1988 
(CDPA)) –  

 
The new CDPA s.116A enables the licensing of orphan works by an 
independent body for non-exclusive, commercial as well as non-commercial use.  
The independent body will also check diligent search.      
 
What are orphan works? 
 
Orphan works are works in copyright for which the copyright owner/s is/are unknown 
or cannot be located following a diligent search.  At present an orphan work cannot 
be licensed or used by businesses or cultural bodies without risk of action for 
infringement of copyright should the rights owner appear in future, so its historical 
and research value to society is being lost. Since copyright registration is not 
required by the Berne Convention more orphan works are being created daily in both 
analogue and digital formats. For example, as regards books the nature of orphan 
works is that they are: 

                                                        
1
 LACA is an umbrella group convened by CILIP (Chartered Institute of Library and Information Professionals) 

that brings together the UK’s major professional organisations and experts representing librarians and archivists 
to advocate and lobby about copyright issues that impact delivery of access to knowledge and information by 
libraries and archives in the digital age.   
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 Out-of-commerce – e.g. the commercial life of most literary publications is about 
10 years 

 Not published by mainstream publishers 

 Both old and young - ranging from works published in the 1870s to works 
published in the 1990s 
 

Evidence on the scale and scope of orphan works 
 

A 2009 report, ‘In from the cold’ commissioned by JISC and the Collections Trust2 
concluded that publically funded organisations spent on average just under half a 
day tracing rights for each orphan work, in many cases without any success. The 
British Library/ARROW 2011 study, ‘Seeking new landscapes’3, confirmed this 
finding. Additionally this BL/ARROW study established, from a sample comprising 10 
books from each of the 14 decades between 1870 and 2010, that: 
 
1. 43% of the total number of potentially in-copyright works in the sample were 

orphan works, (i.e. 31% of the total sample - which finding was in line with the 
findings of the 2005 U.S. report of studies made at the Carnegie Mellon Library4). 
The orphan works ranged from the 1870s to the 1990s. The decade in the 
sample which featured the highest proportion of definitely in-copyright orphan 
works was the 1980s (50%). 

2. 29% of the books in the sample were out of copyright, 57% were identified as in 
copyright and the remaining 14% had an unknown copyright status (presumed to 
be in copyright for the purposes of digitisation). 

3. Only 21% of the books in the total sample were still in print, almost half of which 
were in-copyright titles published between 1990 and 2010. Most of the remainder 
of in-print titles was public domain (out-of-copyright) material from the decades 
around the turn of the 19th to the 20th century - a considerable proportion of 
these are now available as print-on-demand rather than warehoused print runs. 

4. 56.5% of books in the total sample were published by non-mainstream publishers 
such as professional associations, institutions and political organisations. Self-
published works accounted for 51% of the orphan works in the study. 

5. On average it took 4 hours per book to conduct a manual diligent search to clarify 
the copyright status of the book and any third party embedded works within it 
(e.g. illustrations such as works of art, photographs, maps, charts, diagrams and 
musical notation), identify rights holders and request permissions (of which 
locating rights holders and seeking permissions for just over half the sample took 
on average 2.75 hours per book). Aggregated up, the manual rights clearance for 
a typical mass digitisation project of 0.5m books “would take one researcher over 
1,000 years to clear the rights”.  

6. In contrast use of the ARROW system5 “took less than 5 minutes per title to 
upload the catalogue records and check the results.” However, since ARROW is 

                                                        
2
 http://www.jisc.ac.uk/publications/reports/2009/infromthecold.aspx  

3
 http://www.arrow-net.eu/sites/default/files/Seeking%20New%20Landscapes.pdf  or 

http://pressandpolicy.bl.uk/ImageLibrary/detail.aspx?MediaDetailsID=1197  
4
 Troll Covey, Denise (2005). Acquiring copyright permission to digitize and provide open access to books. 

Washington D.C, Digital Library Federation Council on Library and Information Resources. 
5
 http://www.arrow-net.eu/  

http://www.jisc.ac.uk/publications/reports/2009/infromthecold.aspx
http://www.arrow-net.eu/sites/default/files/Seeking%20New%20Landscapes.pdf
http://pressandpolicy.bl.uk/ImageLibrary/detail.aspx?MediaDetailsID=1197
http://www.arrow-net.eu/
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unable to also locate the rights holders in orphan works and clear the rights in 
them, the most arduous part still must be done manually – on average taking 
2.75 hours per book (see (5)). 

 
Key points about Clause 68 (new CDPA section 116A): 

 
 Licensing by an independent body: LACA agrees that an independent body 

would be best placed to authorise use of orphan works beyond the 
exceptions, so that all parties can have confidence in the authorisation 
process. 

 
 Licensing for commercial use as well as non-commercial use: The 

commercial re-use of orphan works would stimulate economic growth through 
the creation and production of new creative works such as documentaries and 
films. Any provisions for commercial re-use must comply with the Berne 
Convention and other relevant laws, however. 

 
 
Key points about Clause 68 (new CDPA section 116C): 

  
 Remuneration for the licensing of orphan works: The detail regarding 

remuneration for the licensing of orphan works (non-ECL) is quite properly not 
expressly referred to in the Bill and is left to the drafting of subsequent 
Regulations. However, on reading the provisions for the proposed CDPA 
s.116C(4) that states that “The regulations must provide for the treatment of 

any royalties or other sums paid in respect of a licence”, and refer to “the 
period for which sums must be held” and “the treatment of sums after that 
period (as bona vacantia or otherwise)” we are concerned that the 
Government is minded to introduce Regulations that require upfront payment 
in advance for orphan works licensing with little or no justification for doing so. 
This would distort the digitisation ‘market’. We are not aware of any evidence 
that would support such a move. 

 
Libraries and archives have cleared thousands of rights for mass digitisation, 
including works ranging across the 20th century, and are usually granted free 
licenses to do so for non-commercial purposes, rarely being asked to pay for 
the use of a work. This is the norm for large mass digitisation projects by not-
for-profit libraries to provide materials online that are free for access. It would 
create false markets and take (mostly public or charitable) funding away from 
digitisation projects if there should be any requirement in the Regulations for 
payment to be made for orphan works licensing in advance of any rights 
holder emerging, when it is mostly unlikely that rights holders would demand 
any payment at all for such uses.  It would therefore be much fairer that 
equitable remuneration be paid for the use of orphan works only if the rights 
holder should emerge and demand it in return for the grant of a license. 

 
Libraries and archives want Clause 68 to be amended so that the proposed 
CDPA  s.116C provides that payment shall be made only at the juncture 
where the rights holder reappears while it is still in copyright and seeks 
equitable remuneration for the use of the work, not before.  
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Clause 68 (new CDPA section 116B) – allows the Secretary of State to authorise, 
by regulation, collecting societies to operate extended collective licensing (ECL) 
 
What is Extended Collective Licensing (ECL)? 
 
The Hargreaves Review advocated the use of ECL, which has successfully been 
used for many years in some Nordic countries for the more efficient mass clearance 
of rights, including the clearance of orphan works.  ECL is a type of rights clearance 
that would allow an authorised collecting society – one that represents a substantial 
proportion of rights holders in a sector – to license works for specific uses within the 
UK on behalf of all rights holders in that sector, except for those who choose to opt 
out.  Collecting societies applying for ECL will be required to have in place a code of 
conduct to protect non-member rights holders. 
 
Key points about Clause 68 (new CDPA section 116B): 

 
 Reducing complexities in the rights clearance system: LACA welcomes 

proposals for ECL for mass digitisation, particularly in instances where 
libraries and archives have large volumes of orphan works for which diligent 
searches to clear all the rights for each individual item would render the entire 
project impractical.  
 

 Opting out: The procedure for opting out of an ECL scheme should be clear 

and transparent.   
 
Schedule 21 (new CDPA schedule 1A) – creates backstop powers to regulate 
collecting societies by statutory code if they fail to operate to minimum standards.   
 
Voluntary and statutory codes of conduct 

 
The Government proposes that, in the first instance, collecting societies self-regulate 
by adopting codes of conduct that incorporate minimum standards relating to 
governance, accountancy and the payment of royalties.  Statutory codes of conduct 
will be imposed on collecting societies that fail to self-regulate effectively. 
 
Key points about Schedule 21 (new CDPA schedule 1A): 
 
 The failure of the voluntary approach: LACA welcomes measures to 

ensure that collecting societies adopt a code of conduct. Most collecting 
societies enjoy a monopoly as there is typically only one collecting society for 
a particular right or type or work.  The UK is one of only three EU countries 
that do not regulate collecting societies to ensure that they do not abuse this 
dominant position. To date only two of the 15+ collecting societies operating in 
the UK have adopted a voluntary code. The IPO published its voluntary 
‘Minimum standards for UK collecting societies’ last month but it will not 
review the position until late 2013. 

 
 
 


